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MEMORANDUM

| nt r oducti on.

This pro se petition for a wit of habeas corpus under
28 U.S.C. 8 2241 was filed by Jibril Koita, dadwin WIson, Mher
Orari, Saleh Sherif, Celio De La Cruz, and Anh Le. \When the case
began, they were all aliens who were being detained by the
| mm gration and Naturalization Service (INS) while the INS pursued
adm nistrative steps to renmove themfromthe United States.

This case is not an attenpt to litigate the nmerits of
t he renoval proceedings at the agency level. Instead, it contests
mandat ory detention under 8 U S.C. § 1226(c), INA 8 236(c),
wi t hout opportunity for rel ease under supervision during

conpl etion of those proceedings. The petition asserts that



mandat ory detention violates the Fifth Anmendnent right to
subst antive and procedural due process.'®

The clains of four of the petitioners have been nooted.
The orders of renoval for three of them G adwin WIson, Saleh
Sherif and Anh Le, have becone final and their adm nistrative
appeals to the Board of Inmgration Appeals (Bl A have been
denied. They are thus no | onger subject to nandatory detention
under section 1226(c), INA 8 236(c), although they are being
det ai ned under 8 U.S.C. 8§ 1231, INA 8 241, while they await
renoval. The fourth, Celio De La Cruz, has already been renoved
to the Dom ni can Republi c.

However, Jibril Koita and Maher QOmari are still in
adm ni strative proceedings and the petition remains viable for
them After review of the case |law, we conclude that these
petitioners are entitled to habeas relief, but instead of granting
the wit unconditionally, we will first give the INS an
opportunity to review their cases individually to determne if

t hey shoul d be rel eased on bond.

The detention issue in this case is thus different fromthe
one we recently faced in Cuesta Martinez v. INS, 97 F. Supp. 2d
647 (M D. Pa. 2000), where agency proceedi ngs had been conpl et ed,
the imm grant was subject to a final INS order of renoval, and the
i ssue was whether the INS could detain himindefinitely while
finding a country that would accept him See also Son Vo v.

G eene, F. Supp. 2d __, 2000 W. 1175095, at *3 n.2 (D. Colo.
2000) (noting the difference in the issues).
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1. Backgr ound.
A Jibril Koita.

Petitioner, Jibril Koita, a citizen of Ganbia, entered
the United States in 1989 on a visitor’s visa. In January 1995,
he was convicted in New York of possession of stolen property in
the fifth degree. In June 1995, he applied for and was granted
status as a permanent resident alien. |In February 1999, he was
sentenced in the United States District Court for the District of
Del aware to six nmonths for conspiracy to commt bank fraud.

In June 1999, the INS sent Koita a notice to appear,
informng himthat under 8 U S.C. 8§ 1182(a)(6)(O (i), INA 8§
212(a)(6)(C) (i), the agency intended to renmove himfor
fraudulently failing to reveal on his application for permnent-
resident-alien status several arrests in New York in 1994 and 1995
that made hi minadm ssible under 8 U.S.C. § 1227(a)(1)(A), INA §
237(a) (1) (A). In August 1999, he was notified of an additional
ground for renoval --that his crimnal convictions set forth above
were crines of noral turpitude subjecting himto renoval under 8
U S C 8§ 1227(a)(2)(A(ii), INA & 237(a)(2)(A)(ii). Koita renumins
in mandatory detention while the INS proceeds against him He has
a hearing scheduled for October 2, 2000, before an inmmgration

j udge



B. Maher Onari .

Petitioner, Maher Omari, is a citizen of Jordan who
entered the United States on a student visa in 1989. |In COctober
1998, he pled guilty in federal court to conspiracy to defraud the
government and was sentenced to twenty nonths incarceration. On
May 10, 1999, a final order of renpbval was entered agai nst himon
the basis that his crinme was an aggravated felony as defined in 8
US C § 1101(a)(43), INA § 101(a)(43), and that it required his
removal under 8 U.S.C. § 1227(a)(2)(A)(iii), INA 8§ 237(a)(2)

(A (iii).

Petitioner requested relief fromrenoval on two grounds;
first, that he woul d be persecuted as a nenber of a particul ar
social group if he is returned to Jordan; second, that he woul d be
tortured if he is returned. Hi s case was referred to an asyl um
officer. In July 1999, the asylumofficer decided that Orari had
a reasonabl e fear of persecution and referred his case to an
i mm gration judge.

The imm gration judge held a hearing and consi dered
Omari’s claimof persecution if he is returned to Jordan. The
j udge al so considered his claimof torture under the United
Nat i ons Convention Agai nst Torture. On Cctober 8, 1999, under 8
US C § 1231(b)(3), INA § 241(b)(3), the inmigration judge
granted Orari w thhol ding of renmoval on the ground that he woul d

be subject to persecution as a nenber of a particul ar soci al

gr oup.



The I NS appeal ed that decision to the BIA. On April 7,
2000, the BIA reversed the inmgration judge, ruling that QOmari
did not qualify as a nenber of a particular social group within
the meaning of the inmmgration | aw. However, it renmanded the case
to the inmgration judge to determne if Qrari could qualify for
wi t hhol di ng of renpbval on the ground of torture.

On May 24, 2000, the inmmgration judge agai n deci ded
that Omari was entitled to withholding of renoval, this tinme on
the ground that he would be tortured if returned to Jordan.? On
June 1, 2000, the INS appealed this ruling to the BIA and the
appeal is still pending. In the neantinme, Qmari is being held in

mandat ory detention

[11. Discussion.
I n opposing the petition, the respondent argues that the

petitioners have no due process right to release on bail, relying

’I'n doing so, the inmigration judge relied on the sane
findings of fact he had made in connection with his earlier
ruling. The immigration judge found that Qmari and a cousin had
fallen in | ove but that her fam |y had refused them perm ssion to
marry and had arranged her marriage to another man. Shortly
before the marriage, Orari used his position as a police officer
to free her fromher famly, but only for a few days. During this
time they had sexual relations. The young wonan was apprehended
and rmurdered by her own fam |y because her conduct had viol at ed
Islamc tribal law. Omari was al so marked for death by his own
father, a prominent mlitary |eader in Jordan, for this
transgression of tribal law. The immgration judge also found
that the dead woman’s famly was aware that Orari was in renoval
proceedi ngs and was awaiting his return. The judge concl uded t hat
the intended hom cide qualified as torture under the U N
Conventi on.



solely on Parra v. Perryman, 172 F.3d 954 (7th Cr. 1999). Parra

did reject such aright, but its ruling was based on a narrow set
of facts, so narrow that we fail to see how Parra coul d gui de

ot her courts facing the sane due process issues in other factual
cont ext s.

In Parra, a Mexican citizen being held in mandatory
detention pending conclusion of INS renoval proceedi ngs agai nst
himfiled for habeas relief, claimng that he had a due process
right under the Fifth Amendnent to rel ease on bail during this
period. However, he conceded his guilt for a fel onious sexual
assault. He also conceded that this crinme was an aggravat ed
fel ony under federal immgration |aw subjecting himto renoval.
There was al so no question that Mexico would accept him The
Seventh Circuit concluded that an alien in these circunstances has
no due process right to rel ease on bond.

The court reasoned as follows. First, since the
petitioner hinself admtted that he was renovabl e, any |egal right
toremain in the United States had cone to an end, and any
adm ni strative appeals Parra was pursuing were nerely “postponing
the inevitable.” 172 F.3d at 958. Second, Parra coul d not
prevail under Mathews v. Eldridge, 424 U S. 319, 96 S.Ct. 893, 47

L. Ed.2d 18 (1976), the |l ead case for exam ning procedural due
process clainms. Under the Mathews test: (1) the private interest
at stake was nonexistent since Parra's concessions left him

W t hout any cogni zable interest in remaining in the United States;
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(2) the likelihood of INS error in ordering renoval was zero,
agai n because Parra had conceded renovability; and (3) the
government’s interest in nandatory detention was high, given that
90% of aliens released on bond flee. 172 F.3d at 958.

Qur case is materially different because, unlike in
Parra, neither of the petitioners here concede that they are
removabl e. Hence, Parra’s reasoning would not apply. O her

courts have simlarly distinguished Parra. See Chukwuezi v. Reno,

No. 3:CV-99-2020, slip op. at 3-4 (MD. Pa. May 16,
2000) (vanaskie, C J.); Hon Man Szeto v. Reno, 2000 W. 630869, at

*4 (N.D. Cal.); Nhoc Danh v. Denobre, 59 F. Supp. 2d 994, 1003

(N.D. Cal. 1999). W therefore |ook el sewhere to resolve the
petitioners’ clains.

The law in this area is unsettled. Sone courts have
hel d that inm grants have no due process rights in these
ci rcunstances and nust stay in detention during INS adm nistrative

proceedi ngs. See e.qg., Avranenkov v. INS, 99 F. Supp. 2d 210 (D

Conn. 2000); Okeke v. Pasquarell, 80 F. Supp. 2d 635 (WD. Tex.

2000); Reyes v. Underdown, 73 F. Supp. 2d 653 (WD. La. 1999);

D az-Zal dierna v. Fasano, 43 F. Supp. 2d 1114 (S.D. Cal. 1999).

O her courts have deci ded ot herwi se. See Chukwuezi, supra; Wlch

v. Reno, 101 F. Supp. 2d 347 (D. Md. 2000); Van Eeton v. Beebe, 49

F. Supp. 2d 1186 (D. Ore. 1999); Nhoc Danh, supra; Bouayad v.

Hol mes, 74 F. Supp. 2d 471 (E.D. Pa. 1999); Martinez v. Greene, 28

F. Supp. 2d 1275 (D. Colo. 1998).
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After review of the case law, we agree with the latter
opinions and rule that, as applied, the petitioners have both a
substantive and procedural due process right to a hearing on
whet her they should be rel eased on bond pendi ng conpl eti on of
their I NS proceedings.

The cases provide the analysis, so extended di scussion
I's not necessary. W need only note as follows. These
petitioners entered the country legally and have a |iberty
interest in freedomfrombodily restraint that is protected under

both substantive and procedural due process. See Bouayad, supra,

74 F. Supp. 2d at 474 (citing Reno v. Flores, 507 U S. 292, 113

S.C. 1439, 123 L.Ed.2d 1 (1993), and Foucha v. Louisiana, 504

US 71, 112 S.C. 1780, 118 L.Ed.2d 437 (1992)).°

As applied, the mandatory-detention requirenent violates
substantive due process because it incarcerates all inmmgrants who
are in INS renoval proceedings without regard to whether an
i ndi vidual alien poses a flight risk or a danger to the conmmunity.

See Van Eeton, supra; and Martinez, supra, (both citing United

States v. Salerno, 481 U S. 739, 107 S.C. 2095, 95 L. Ed.2d 697

(1987)); Welch, supra. Detention could exceed a year, or even

nore, as this case shows, since Koita s hearing has yet to take

pl ace, having been schedul ed for QOctober 2, 2000.

3Even an inadm ssible alien, one apprehended before entry
into the country, is protected by substantive due process. Chi
Thon Ngo v. INS, 192 F.3d 390, 396 (3d Cir. 1999).
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As applied, and using the Mathews anal ysis, nmandatory
detention al so violates procedural due process by not granting the
i mm grant an opportunity to be heard on whether he shoul d be
rel eased from confinenment while INS proceedi ngs are pendi ng.

Chukwuezi, supra; Van Eeton, supra; Nhoc Danh, supra; Martinez,

supra.

Accordingly, we wll order the respondent to grant these
petitioners an opportunity to show that they should not be
confined. As Chief Judge Vanaskie did in Chukwiezi, we wll

require the review process found acceptable in Chi Thon Ngo,

supra, or an equival ent.

W wi il issue an appropriate order.

WIlliam W Cal dwel |
United States District Judge

Date: Septenber 27, 2000
As amended: COctober 6, 2000



I N THE UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF PENNSYLVANI A

JIBRIL KA TA,
GLADW N W LSON,
MAHER OVARI ,
SALEH SHERI F,
CELI O DE LA CRUZ,

ANH LE

Petitioners

VS. : ClVIL ACTION NO 1:Cv-00-0070
JANET RENOG,

Respondent

ORDER

AND NOW this 27th day of Septenber, 2000, it is ordered

t hat :

1. The petition for a wit of habeas
corpus under 28 U S.C. § 2241 is granted as
fol |l ows.

2. The petitioners shall be rel eased
unl ess, within 30 days of the date of this
order, the respondent grants the petitioners a
review of their detention in accord with the
procedures discussed in Chi Thon Ngo v. INS,
192 F. 3d 390 (3d Cr. 1999), or other
procedures that are as favorable.

3. The Cerk of Court shall close this
file but either petitioner may reopen it if
the respondent has not granted the petitioner
the relief ordered within the deadline
| nposed.

WIlliam W Cal dwel |
United States District Judge



